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STATEMENT OF QUESTION PRESENTED 


The question is whether one who has been a bona fide 
resident and domiciled within the District of Columbia 
for the required statutory time, as set forth in Title 16, 
Section 401, at the time of filing a suit for a divorce a 
Mensa et Thoro, may have said decree enlarged into a 
divorcee a Vinculo Matrimonii, provided proof is made at 
the time of application therefor on the part of the innocent 
spouse, that the separation of the parties has continued for 
two years since the date of said decree, as provided by 
Title 16, Section 403, if the applying party has not also 
maintained her residence in the District of Columbia since 
the date of the aforesaid decree. 
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IN THE 


United States Court of Appeals 


For ras District or CotumBia CrrcuitT 
JANUARY TERM, 1958 


No. 14,339 


Autce G. Borromuey, Appellant, 
v. 


Bernarp L. Botromiey, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the United States 
District Court for the District of Columbia which denied 
the motion of plaintiff to enlarge her decree for a divorce 
a Mensa et Thoro to a divorce a Vinculo Matrimonii. 
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The statutory provision sustaining the jurisdiction is 
U. 8. Code Title 28, Section 1291. 


STATEMENT OF THE CASE 


By decree of the United States District Court for the 
District of Columbia, (then styled District Court of the 
United States for the District of Columbia) dated October 
15, 1943, the plaintiff therein and appellant herein, was 
granted a judgment for divorce a Mensa et Thoro from the 
defendant therein and appellee herein, Bernard L. Bottom- 
ley, in which the Court found that the parties were law- 
fully married in the District of Columbia; that one child, 
then a minor, was born to the parties, as a result of said 
marriage; that the defendant therein was guilty of cruelty, 
as had been alleged in plaintiff’s complaint; and that the 
plaintiff therein was a bona fide resident of the District 
of Columbia and had been such a resident for more than 
one year immediately prior to the filing of her complaint 
therein; in addition to awarding her a divorce as afore- 
said, awarded her the custody of the minor child and 
ordered the defendant to provide for the support of said 
child as therein set forth, as well as awarding plaintiff’s 
counsel a fixed sum as his attorney’s fee. (JA 1). 


Thereafter on February 18, 1957 plaintiff having felt 
the need to inquire of counsel as to her legal status, filed 
herein a motion to enlarge said decree to a divorce a 
Vineulo Matrimonii (JA 3), attaching thereto her own 
affidavit (JA 4) and that of a corroborating witness (JA 
3) in support of her said motion, setting forth solely 
the facts that she had previously obtained from said Court 
a decree for divorce and that she had not lived or co- 
habited with defendant not only since the date thereof, but 
for more than two years subsequent to the granting of said 
decree, she believing that the proof of said facts upon her 
said application met the requirements of the statute allow- 
ing her to receive a final decree of divorce. In her said 
affidavit she had likewise stated it to be a fact that her 
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places of residence since the date of said decree, while they 
had been outside the District of Columbia, they had all 
been contiguous to this jurisdiction, and by her additional 
affidavit (JA 7) she set forth the fact that the reasons 
for her living outside this District have been due to the 
necessitous circumstances under her limited means of in- 
come and that said places of resident had at all times been 
temporary, had been done in the sole interest of the minor 
child, whose care and custody had been in her charge, but 
that throughout all of said time, to wit, to a time prior 
to the date of the judgment of this Court of October 15, 
1943, to the present time, she had been and is continuously 
employed in the District of Columbia with the Chesapeake 
and Potomac Telephone Company. As is the practice in 
the lower Court, such a motion, as was filed by appellant 
with like supporting affidavits, is submitted to the Motions 
Commissioner for presentation to the Motions’ Judge 
ex parte and in chambers, with a copy of the proposed final 
judgment for absolute divorce, and the latter is usually 
then signed by said Judge. In the instant case the appel- 
lant’s counsel was advised sometime subsequent to the 
filing of said motion that by reason of previous decisions 
of two Judges of the Lower Court, namely one by Judge 
Pine in Barrington vs. Barrington, Civil Action 32065 and 
the other by Judge 'Tamm in Leslie vs. Leslie, Civil Action 
3544-48, her motion could not be granted by reason of the 
fact that she had not continued to reside in the District of 
Columbia from the period following the judgment of di- 
vorce to the time of her filing of said motion. 


Counsel thereupon requested that said motion be heard 
in Court as a part of the motions calendar, and was there- 
after permitted by the Judge presiding in said Court, to 
file such memorandum as he saw fit in support of appel- 
lant’s position incident to said motion. (JA 9) On 
hearing the Court found solely that by reasons of the pro- 
visions of Title 16, Section 401 of the 1951 Edition to the 
D.C. Code, that appellant’s nonresidence in this jurisdic- 
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tion, did not qualify her, as is provided in Title 16 Section 
403 of said Code of Laws to have a decree for divorce a 
Mensa et Thoro enlarged to a decree for divorce a Vinculo 
Matrimonii. Appellant here and plaintiff below thereupon 
filed her Notice of Appeal in said Court (R 21), believing 
that the Court below has misconstrued the application of 
Sections 401 and Section 403 of Title 16 of the D. C. Code 
to her instant motion, and here asserts her belief that as 
she had been a bona fide resident of the District of Colum- 
bia for more than one year prior to her application for a 
divorcee a Mensa et Thoro, she was entitled to the benefits 
of Section 403 of said Title upon her showing that she had 
obtained such a final decree, had been separated from her 
husband continuously for two years since the date thereof, 
and that in applying for an enlargement of said decree to 
a final one, she had shown that she was the innocent spouse. 


UNITED STATES DISTRICT COURT RULES INVOLVED 


24 C.... ENLARGEMENT OF DecrEr. An application to en- 
large a decree of divorce under Title 14 (16), Section 63 
(403) of the District of Columbia Code 1929 (1950) (Supp. 
V), shall be by motion supported by an affidavit of essential 
facts. 


STATUTES INVOLVED 


Title 16, Section 401 (D.C. Code 1951 Ed.) ... ‘*No de- 
cree of nullity of marriage or divorce shall be rendered in 
favor of anyone who has not been a bona fide resident of 
the District of Columbia for at least one year next before 
the application therefor, and no divorce shall be decreed 
in favor of any person who has not been a bona fide resi- 
dent of said District for at least two years next before the 
application therefor for any cause which shall have oc- 
eurred out of said District and prior to residence therein.”’ 


Title 16, Section 403 (D.C. Code 1951 Ed.) ...‘** * * A 
legal separation from bed and board may be granted for 
cruelty; Provided, That where a final decree of divorce 
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from bed and board heretofore has been granted or here- 
after may be granted and the separation of the parties has 
continued for two years since the date of such decree, the 
same may be enlarged into a decree of absolute divorce 


from the bond of marriage upon the application of the 


innocent spouse.”’ 
CLES SILAS LITTLE P ATL ERR, 


STATEMENT OF POINTS 
Appellant claims that the Court erred, 


(1) in failing to grant her motion to enlarge the decree 
awarded her for divorcee a Mensa et Thoro to a divorcee a 
Vineulo Matrimonii. 


ARGUMENT 


It is apparent to appellant that the denial of her motion 
to enlarge her decree for divorce to an absolute one was 
predicated upon the two previous rulings by the said 
Judges of said Court. While it is true that in the case of 
Barrington vs. Barrington, the Judge in that Court perma- 
nently denied an absolute divorcee to an innocent spouse 
who had been separated for two years since a limited 
decree had been granted, but in the latter case of Leslie 
vs. Leslie, the Judge in that case first denied the motion 
without prejudice, and upon the innocent spouse filing an 
additional affidavit showing that while she had been absent 
from the District of Columbia she had at no time perma- 
nently abandoned her domicile in said District, the said 
Judge thereupon signed a judgment enlarging her decree 
to an absolute divorce. As was true in the latter case, so 
is it true in the case at bar, with the additional factors that 
in the instant case, not only does your appellant deny that 
she has abandoned her domicile in the District of Columbia, 
she explains her reasons for being forced to live outside of 
said District, states emphatically that she has done none 
of those things which would indicate that she had estab- 
lished a new domicile beyond her actual residence in the 
adjoining State of Virginia, that is to say, she has not 
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voted nor declared her intentions to become a citizen in the 
State of Virginia, and that throughout the whole of said 
time she has been employed, both at times in the day and 
at night, as a telephone operator with the Chesapeake and 
Potomac Telephone Company in this City and District. 


This Court has held on numerous occasions that to estab- 
lish a new domicile, one must first abandon the old domicile, 
not only by taking a residence therein, but must do so with 
the intention to remain there permanently. In Shilkret vs. 
Helvering, 78 U.S. App. D.C. 178, 138 F. 2nd 925, the 
Court stated at page 180 thereof the following: 


‘¢* * * there must be a fixed purpose to remain in the 
new location permanently or indefinitely. For a domi- 
eile once acquired is presumed to continue until it is 
shown to have been changed, and to show the change 
two things are indispensable,—* * *”’ 


and further cited therein the decision of the United States 
Supreme Court in Mitchell vs. United States, 21 Wall. 350, 
352, 22 L. Ed. 584, as the law controlling in this jurisdic- 
tion as to what those two things are, as follows: 


‘‘Wirst, residence in the new locality; and, second, the 
intention to remain there. The change cannot be made 
except facto et animo. Both are alike necessary. 
Hither without the other is insufficient. Mere absence 
from a fixed home, however, long continued, cannot 
work the change. There must be the animus to change 
the prior domicile for another. Until the new one is 
acquired, the old one remains. These principles are 
axiomatic in the law upon the subject.”’ 


Appellant submits that this Court has consistently 
interpreted the provisions of Title 16, Section 401 et seq., 
as having been enacted by Congress, in amendment, to 
liberalize the divorce law theretofore in force and effect. 


Consistent with this theory of interpretation this Court 
in deciding Helvestine vs. Helvestine—67 App. D.C. 121: 
89 F. 2nd 970. stated as follows, at page 122 thereof: 
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‘We have held that the 1935 act was designed ‘to 
liberalize and enlarge the divorce laws of the District,’ 
and that ‘it was the intention of Congress that a liberal 
construction should be placed upon the terms of the 
enactment.’ Tipping vs. Tipping, 65 App., D.C. 222, 
223, 82 F. (2d) 828, 831.”’ 


While appellant further recognizes that this is a case of 
first impression in this Court reasoning consistent with the 
foregoing decision was applied by this Court in the case 
of Daniels vs. Souders, 90 D.C. App. 298, 195 F. 2d 780, 
when the question was presented as to the right of a non- 
resident defendant to cross-claim in the suit of a plaintiff- 
resident, for a divorce, and in spite of the provisions of 
Title 16 Section 401 relative to jurisdiction necessary to 
grant a divorce the Court in affirming the nonresident’s 
right to an absolute decree at page 299 held as follows: 


‘“‘That provision did not require the District Court to 
refuse to entertain the amended cross-complaint. For, 
even assuming without deciding that appellee had lost 
her District of Columbia domicile, ‘(i)t is a well-estab- 
lished rule of law that where an action for divorce is 
brought by a resident of the state of the forum against 
a nonresident, a divorcee may be granted the non- 
resident on his or her cross petition, although a statute, 
in general terms, requires the plaintiff in an action for 
divorce to have been a resident of the state for a 
designated time.’ The cases adopting this view in other 
jurisdictions clearly indicate that ‘the plainest prin- 
ciples of equity’ furnished the impulse which gave it 
being. We therefore adopt it in construing our own 
statute.’’ 


Thus, in reviewing the foregoing, appellant contends 
that if the jurisdictional question controls, then she is defi- 
nitely qualified to have her limited decree enlarged to an 
absolute one, as the Court below found that she was domi- 
ciled within this District for at least one year prior to her 
application for a divorce; that she has not cohabited with 
her defendant husband for more than two years since the 
date of said decree and in fact has not lived or cohabited 
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with him at any time thereafter, and that as she has never 
abandoned her domicile in the District of Columbia, and 
she in like token has never established a new domicile in 
the place or places which she felt she was compelled to 
reside. She submits that, as stated, if the domicile question 
is to be applied, she is qualified in that respect to have her 
decree enlarged. 


However, appellant feels justified for additional reasons 
to have her decree enlarged, as the statute dealing with 
the right to enlargement does not refer in any respect to 
the fact that she must meet the domicile requirements 
more than once in her proceedings for divorce. That one 
time is all that is required, namely, when she first applied 
for a divorce, in this instance, a limited one, and it was 
then decreed by the lower Court that she met the jurisdic- 
tional requirements at that time, and appellant respect- 
fully submits that it would in reality make no difference 
where she lived or where she resided after the date of 
said limited decree, as long as she remained the innoent 
spouse and did not resume cohabitation with the guilty 
spouse during the two years following the date of the 
decree and at all time prior to her application for an abso- 
lute divoree. This is what the statute says. 


Black’s Law Dictionary defines the word ‘‘enlarge’’ to 
mean: 


* * *d9 


‘‘to make larger; to increase; 


and Webster’s Collegiate Dictionary defines ‘‘enlarge’’ to 
mean: 


‘¢* * * to increase in size, capacity or extent; to elabor- 
ate, extend or expand * * *”’ 


and Webster’s International Dictionary gives further 
meaning to be 
‘‘To increase the scope of (as in an estate) which 


operates to convert a life interest or an estate for 
years into a fee; to augment.’’ 
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This being so, there must be something already in exist- 
ance to enlarge and increase in capacity or scope, and in 
the instant matter, while it is to be noted that the motion 
to enlarge the decree is filed in the original cause, then the 
Court in keeping with the letter and spirit of the statute 
and the simple meaning of the word, should recognize that 
it is dealing with an existing act extending its application 
to the final determination of the marriage relation, in- 
tended by a liberal construction of the statute and in keep- 
ing ‘‘with the plainest principles of equity.’’ 


CONCLUSION 


The order of December 2, 1957 should be reversed, and 
this cause remanded to said Court with instructions to 
enter a final decree of Divorce a Vinculo Matrimonii to 
appellant, in keeping with her motion filed therein in that, 


1. The appellant was domiciled in the District of Colum- 
bia at the time she filed her motion, having never aban- 
doned her original domicile therein, nor established a 
new one; 


2. That regardless of her residence at the time she filed 
her motion, appellant having obtained a limited decree 
of divorce from said Court, and therefore being the inno- 
cent spouse, on her application she was entitled to have 
said decree enlarged to an absolute one upon her showing 
that she had not lived and cohabited with appellee from the 
date of said decree to the time of her application therefor. 


Respectfully submitted, 


S. Jay McCaruran, Jr. 
Attorney for Appellant 
Suite 830 
Washington Loan & Trust 
Building 
Washington 4, D. C. 
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APPENDIX 


Filed Oct. 15, 1943 


Cuares E. Stewart, Clerk 


DISTRICT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF COLUMBIA 


Civil Action No. 20430 


Lola Morgan, next friend of Auice G. Borromtiry, Plaintiff 


VS. 


Bernarp L. Borromuey, Defendant 


Judgment for Divorce a Mensa et Thoro 


This cause of action having duly come on for hearing and 
after competent evidence having been adduced in open 
Court the Court finds as follows: 


(a) that the plaintiff, Alice G. Bottomley, and the de- 
fendant, Bernard L. Bottomley, were lawfully married to 
each other at Washington, D. C., on to wit September 25, 
1940, that as a result of the said marriage, there was born 
a daughter, (Jean Ann) on to wit March 12, 1943, which 
minor child is in the care and eustody of the plaintiff; 
(b) that the defendant, Bernard L. Bottomely, is guilty of 
cruelty, as alleged in the complaint filed herein; (¢c) that 
the plaintiff, Alice G. Bottomley is a bona fide resident of 
the District of Columbia, and has been such resident for 
more than one year immediately prior to the filing of her 
complaint; wherefore, it is by the Court this 15 day of 
October, 1943, 


OrvEerED: That the plaintiff, Alice G. Bottomley, be, and 
hereby is awarded a judgment of divorce a mensa et thoro 
from the defendant, Bernard L. Bottomley, on the grounds 
of cruelty as alleged, and it is further 
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ORDERED: That the care and custody of Jean Ann 

6 Bottomley, be, and hereby is awarded to the plain- 

tiff, Alice G. Bottomley, with the privilege to the 

defendant, Bernard L. Bottomley, to visit said minor child 
at all reasonable times; and it is further 


OrpverRED: That the defendant, Bernard L. Bottomley, 
pay to the plaintiff, Alice G. Bottomley, for the maintenance 
and support of herself and Jean Ann Bottomley, the minor 
child aforesaid, the sum of $17.50 per week, payable on 
Saturday of each and every week, until further order of 
this Court; and it is further 


OrpEerED: That the defendant, Bernard L. Bottomley, 
pay forthwith to Orille C. Gaudette, Esq., plaintiff’s attor- 
ney of record, the sum of $50.00/100 as reasonable counsel 
fees for services rendered herein. 


By the Court: 


JAMES M. Proctor 
Justice 


Order presented by: 
Oritte C. GAUDETTE 
Orille C. Caudette 
Earle Building 
Washington, D. C. 
Attorney for Plaintiff 


A True Copy (SEAL) 
Test: 10-18-43 


Caries E. Stewart, Clerk, 
By Jane E. Banes 
Deputy Clerk 
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7 Filed Feb. 18, 1957 


Motion to Enlarge Judgment for Divorce a Mensa Et Thoro 
Into a Judgment for Divorce a Vinculo Matrimonii 


Now Comes the plaintiff, Arice G. Botromiey, by and 
through her attorney of record, S. Jay McCathran, Jr., and 
moves the Court to enlarge its judgment for Divorce a 
mensa et thoro, granted to her by this Court on the 15th 
day of October, A.D. 1943 from the defendant, Bernarp L. 
BotroMtey, and for reasons therefor states that more than 
two years have passed since the date of said judgment and 
in support thereof files herewith her affidavit and that of 
Betty Ann Cleveland, and prays that said affidavits be read 
and made a part hereof. 


/s/ S. Jay McCaturayn, Jr. 
S. Jay McCathran, Jr. 
Attorney for the Plaintiff 


8 Filed Feb. 18, 1957 
Affidavit of Betty Ann Cleveland 


I, Betty Ann Cleveland, presently residing at 914 South 
Buchanan Street, Arlington, Virginia, being first duly 
sworn according to law on oath depose and says; that I am 
personally well acquainted with the plaintiff, Alice G. 
Bottomley, that I have known her continuously since the 
period of October 15, 1943, and have throughout that time 
visited her and her daughter weekly in her several places 
of residence, including the one which she now occupies. 


I further state that while I do not know or have not met 
the defendant, Bernard L. Bottomley, I know as a fact that 
he was not living, nor was any other man living, with the 
plaintiff, Alice G. Bottomley at any of her places of resi- 
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dence, to wit that she was first living with her mother and 
daughter in October, 1943 at premises 1402 South Ran- 
dolph Street, Arlington, Virginia, and then continuously 
with her mother and daughter in the Fillmore Gardens in 
Arlington, Virginia, and until the Fall of 1948, at which 
time she moved with a family of friends to their home at 
premises 1721 Quincy Street, Arlington, Virginia, until 
January, 1953, at which time she and her said daughter, 
Jean Ann, moved to their present address 1301 South 
Monroe Street, Arlington, Virginia; and that by reason of 
the aforesaid facts your affiant states of her own knowledge 
that she knows as a fact that the plaintiff has not lived 
or cohabited with the defendant since October 15, 1943 

when plaintiff was granted a divorce a mensa et 
9 thoro from the said defendant. 


/s/ Betty ANN CLEVELAND 
Betty Ann Cleveland 


Subseribed and sworn to before me this 18th day of 
February, 1957. 
/s/ Hazeu M. Smita 
Notary Public in and for the 
District of Columbia 


10 Filed Feb. 18, 1957 
Affidavit of Alice G. Bottomley, Plaintiff 


District or CoLUMBIA: SS 


I, Alice G. Bottomley, presently residing at 1301 South 
Monroe Street, Arlington, Virginia, being first duly sworn 
according to law on oath depose and says: that I am an 
adult and the plaintiff in the above entitled cause wherein 
Bernard L. Bottomley is the defendant, and that I file this 
affidavit in support of my Motion to Enlarge Judgment for 
Divorce a mensa et thoro, to which the same is attached, 
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granted to me from the defendant by this Court on the 
15th day of October, A.D. 1943, into a Judgment for abso- 
lute Divorce, a Vinculo Matrimonii, confirming and grant- 
ing to me the permanent care and custody of the minor 
child, a daughter, Jean Ann Bottomley born on March 12, 
1943 as a result of her marriage with defendant, and con- 
firming the award made to her by said judgment of the sum 
of $17.50 per week, payable on Saturday of each and every 
week, for the maintenance and support of herself and the 
said Jean Ann Bottomely, until further order of this Court; 
and affiant further agrees that said judgment for absolute 
divorce is to provide for the care and custody of said 
minor child, shall carry with it, and permit the defendant, 
the privilege to visit said minor child at all reasonable 
times. 


The plaintiff further states that following the afore- 
said, that of the judgment for divorce a mensa et thoro. 
she lived with her mother at premises 1402 South Randolph 
Street, Arlington, Virginia, and thereafter in the Fill- 
more Gardens in Arlington, Virginia; that thereafter in 
the Fall of 1948 she and said minor child roomed and 
boarded with a family of friends at their home located at 
1721 South Quincy Street, Arlington, Virginia; and that 

finally on January, 1953 she moved to her present 
11 address with her said minor daughter, namely 1301 

South Monroe Street, Arlington, Virginia; and affi- 
ant therefore states that at all of said premises and that 
continuously since the date of said judgment to wit, October 
15, 1943 that she has not lived or cohabited with the said 
defendant therein or elsewhere, but that said separation 
from defendant has therefore been continuous and uninter- 
rupted throughout that said time, a period of more than 
two years from the date of the aforesaid judgment. 


/s/ Autce G. BoTTOMLEY 
Alice G. Bottomley 
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Subscribed and sworn to before me this 15th day of 
February, 1957. 


/s/ Hazet M. Suitz 
Notary Public nm and for the 
District of Columbia 


Filed March 5, 1957 


Dysort, Iowa 
Dear Sir: 


You have my permission to represent me in Court in the 
divorce case of Alice G. Bottomley. 


Sincerely yours, 


/s/ Bernarp BorroMLEey 


In re: Bottomley vs. Bottomley (C.A. No. 20480) I certify 
that the above letter sent to me in an envelope 


addressed to me directly, at my office 
2/28/57 /s/ Kucenta M. Fonsuena 


13 Filed March 5, 1957 
February 28, 1957 


Office of the Motions Commissioner, 

United States District Court for the D. of C., 
3rd and Constitution Avenue, N. W., 
Washington, D. C. 


Re: Bottomley vs. Bottomley, (C.A. No. 20430) 
Attn: Miss Hummer 





Dear Miss Hummer: 


At the request of Mr. S. Jay McCathran, Jr., J am en- 
closing herewith the original letter of the defendant to me. 
As the records will show, I represented Mr. Bottomley in 
the original case (limited divorce). 


Recently, Mr. McCathran, Jr. telephoned me about his 
intention to file a motion to enlarge the decree of limited 
divorce granted Mrs. Bottomley in October, 19438. As I 
have destroyed or gotten rid of my files in the case, the 
same being over 10 years, I suggested to Mr. McCathran 
that he writes to Mr. Bottomley sending him a copy of his 
needed pleadings for this purpose together with copy of his 
proposed order for absolute divorcee. This was done, and 
as a result, Mr. Bottomley wrote the enclosed letter to me. 


In view of the fact that Mr. Bottomley was sent copy of 
each of the pleadings together with the proposed order and 
his (Mr. Bottomley) letter did not raise any objections, I 
took it for granted that he did not have any objection to 
the enlargement of the divorce. 


Very truly yours, 
EMF:f Evcenta M. Forsuena 


14 Filed Feb. 28, 1957 
Additional Affidavit in Support of Plaintiff's Motion 
District oF CoLUMBIA: SS 


I, Auice G. Borrom.ey, being first duly sworn according 
to law on oath depose and say that I am an adult and the 
plaintiff in the above entitled cause, and file this further affi- 
davit in support of my Motion to Enlarge Judgment for 
Divorce a Mensa et Thoro, heretofore filed herein, and 
state that at the time of the original complaint was filed in 
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this cause, I was then a minor, as indicated by said com- 
plaint, and said action was instituted for me by my mother, 
Lola Morgan, as my next of friend; that at that said time, 
to wit; October 15, 1943, I was a mother of a minor child 
then seven (7) months old, who was by said decree con- 
tinued in my eustody and care; that by reason of economic 
necessity, due to the fact that I had to continue my em- 
ployment to support my said child, I was forced to take up 
my residence with my mother in the State of Virginia, and 
that I thereafter for said economie reasons and the need 
to have someone in whose care I could leave my said minor 
child while I continued my employment, I continued to live 
either with my mother or with friends in said State; that 
continuously both before and subsequent to the entering of 
said decree, I had been employed by the Chesapeake and 
Potomac Telephone Company in this City and District, and 

that at no time have I permanently abandoned my 
15 previous domicile in the District of Columbia and 

established a domicile in the State of Virginia; that 
I have done no act in said State such as declaring my inten- 
tions of becoming a citizen therein or by exercising the 
right of franchise in the expression of such citizenship; 
that my residence in said State is at the present time and 
has been since its commencement a temporary one, and 
that if economic conditions permitted it, I would have here- 
tofore resumed my residence within this City and District. 


Further than this I cannot say. 


/s/ 
Alice G. Bottomley 


Subscribed and sworn to before me this 28 day of Octo- 
ber, 1957. 
/s/ Hazeu M. Smita 
Notary Public in and for the 
District of Columbia 





9 


A copy of the foregoing affidavit has been mailed this 
28 day of October, 1957, to Eugenia M. Forbuena, at his 
office in the Warner Building, Washington, D. C. 


/s/ 
S. Jay McCathran, Jr. 
Counsel for the Plaintiff 
Washington Loan & Trust 
Building 
Washington 4, D. C. 


16 Filed Nov. 25, 1957 
Memorandum in Support of Motion to Enlarge Decree 


This Memorandum is filed at the direction of the Court 
in reference to the Motion filed herein by the Plaintiff in 
the above entitled cause. 


The record in this ease discloses that on October 15th, 
1943 the Plaintiff was granted an absolute decree for di- 
vorce a mensa et thoro, the Court finding at that time that 
the parties, plaintiff and defendant, were bona fide resi- 
dents of the District of Columbia, and that the plaintiff 
had been a bona fide resident for more than one (1) 
year immediately prior to the filing of her Complaint. By 
said decree the Court affirmed the lawful marriage, the 
fact that the defendant husband had been guilty of cruelty, 
and that one child, a daughter, had been born as the result 
of said marriage and union on March 12, 1943. It also is 
of record in this case that the plaintiff was a minor at the 
time she filed her suit, and did so through her Mother as 
next of friend. 


It is shown by plaintiff’s affidavit, that since said judg- 
ment, she was compelled to reside in the home of her Mother 
in nearby Virginia for economic reasons, and to care for 
her daughter, then less than a year old, that from a time 
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prior to said divorce and up to the present time she has 
been employed by The Chesapeake and Potomac Telephone 
Company in this City and District; and it is further shown 
by her affidavit that continuously since said divorce was 
granted, for economic reasons, she has resided either with 
her Mother or with friends or inlike temporary quarters 
nearby in the State of Virginia, therefore closely suburban 
to this City and District. She further states in her affi- 
davit that at no time has she intentionally or permanently 
abandoned her intention to return to the District of Colum- 

bia, nor has she done anything to indicate that she 
17 _—has established or intended to establish her perma- 

nent domicile in the State of Virginia, such as declar- 
ing her intentions to become a citizen of that State or by 
seeking to exercise the right of franchise therein. 


In the early part of this year plaintiff consulted counsel, 
advising him that her husband, who is now and has been 
for some time past a resident of the State of Iowa, had 
allegedly married another woman, and was the father of 
two (2) minor children, as the result of that relationship. 
Plaintiff therefore sought the advice of counsel as to her 
status and that of her minor daughter, whose custody was 
committed to her by this Court and for whom the defend- 
ant husband was required to pay her for said child’s sup- 
port and maintenance; and it was for these reasons that 
plaintiff’s Motion was filed herein seeking the enlargement 
of the decree for a divorce a mensa et thoro to a decree 
for divorce a vinculo matrimonii, as is permitted by our 
law. 


Upon examining the applicable statutes and such then re- 
ported cases bearing upon this question, counsel unhesitat- 
ingly filed the Motion now pending before the Court; and 
contends that the following provision of the 1951 Edition 
of the D. C. Code specifically provides therefor: 


Title 16, Section 403:—‘‘A divorce from the bonds of 
marriage or a legal separation from the bed and board may 
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be granted for adultery, desertion for two years, voluntary 
separation from bed and board for five consecutive years 
without cohabitation, final conviction of a felony involving 
moral turpitude and sentence for not less than two years 
to a penal institution which is served in whole or in part. 
A legal separation from bed and board may be granted for 
cruelty: Provided, That where a final decree of divorce 
from bed and board heretofore has been granted or here- 
after may be granted and the separation of the parties has 
continued for two years since the date of such decree, the 
same may be enlarged into a decree of absolute divorce 
from the bond of marriage upon the application of the 
innocent spouse: * * *”’ 


Some time after filing said Motion, and upon inquiry as 
to why said Motion had not been granted, counsel was ad- 
vised that opinions had been rendered by two Judges of 
this Court, the first by Judge Pine denying the right to 

enlarge a decree unless the innocent spouse had re- 
18 mained domiciled, thus losing the right of enlarge- 
ment. Barrington vs. Barrington C.A. 32065. 


The second ease, Leslie versus Leslie, Civil Action No. 
3544-48 (1951) was first denied by Judge Tamm, and there- 
after upon the filing of a supporting affidavit dealing with 
the resident question, a judgment of this Court enlarging 
the decree to an absolute one was granted and entered 
therein. 


It is therefore the contention of the plaintiff that she is 
not filing a new ease, that at the time this suit was filed 
the Court took jurisdiction of that case, and her residence 
and domicile was found accordingly. Her application now 
has been filed by a motion under the original proceedings 
one in which she was granted a divorce but limited in its 
scope, which awarded her custody of the minor child and 
also awarded her maintenance and support for that child, 
and paid by the defendant continuously since the date of 
said decree. It is the opinion of Counsel that if a modifica- 
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tion was sought either as to custody or as to support of 
the decree of October 15, 1943, that it should be done by 
application to this Court under these proceedings, it being 
axiomatic that the same remains open to vary its former 
judgments as conditions become changed subsequent 
thereto. 


While it is admitted that this divorce has not been deter- 
mined by our Court of Appeals, it appears to Plaintiff’s 
counsel that the principles of equity require that the Court 
recognize the validity of her motion to seek an enlarge- 
ment of the prior decree of this Court in keeping with the 
statutes providing for the same, the conditions being that 
she was garnted a bona fide decree for the divorce a mensa 
et thoro by this Court, that she is the innocent spouse, and 
that she has lived separate and apart from the defendant 
continuously for more than two (2) years since the date 
thereof. 


Our U. 8. Court of Appeals, D. C. Circuit, in the case of 
Daniels versus Souders* had before it the right of a non- 
resident defendant to cross-claim in the suit of the plain- 

tiff resident spouse for an absolute divorce, and in 
19 spite of the provision of Title 16 Section 401 to the 

effect that no decree for annulling the marriage or 
divorcee shall be rendered in favor of anyone who has not 
been a bona fide resident of the District of Columbia for 
at least one year before the application therefore, our Court 
stated in affirming the defendant’s right to an absolute 
decree at page 299 as follows: 


“That provision did not require the District Court to 
refuse to entertain the amended cross-complaint. For, 
even assuming without deciding that appellee had lost 
her District of Columbia domicile, ‘(i)t is a well- 
established rule of law that where an action for di- 
vorce is brought by a resident of the state forum 

against a nonresident a divorce may be granted the non- 
resident on his or her cross petition, although a statute, 





*90 D.C. App. 298. 
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in general terms, requires the plaintiff in an action for 
divorce to have been a resident of the state for a desig- 
nated time.’3 The cases adopting this view in other 
jurisdictions clearly indicate that ‘the plainest prin- 
ciples of equity’ 4 furnished the impulse which gave it 
being. We therefore adopt it in construing our own 
statute. 5”’ 


Counsel therefore submits that in consideration of the 
facts in this particular case and the nature of the proceed- 
‘ings, that plaintiff’s motion should be granted, not alone 
_ because the statutes provides for the same, but also ‘‘that 
' the plainest principles of equity’? demand that the same be 

done. 


Respectfully submitted, 


/s/ 
S. Jay McCathran, Jr. 
Attorney for the plaintiff 
Washington Loan & Trust 
Building 
Washington 4, D. C. 
Na. 8-2768 


20 Filed Dee. 2, 1957 
Order 


This cause having come on to be heard upon the Plain- 
tiff’s Motion to Enlarge the Decree for Divorce a Mensa 
et Thoro to a decree for divorce a vinculo matrimonii, and 
upon the Plaintiff’s affidavits and of the memorandum in 
' support thereof, the affidavit of her corroborating witness 
and counsel for the Plaintiff and for the defendant having 
both personally appeared herein, and been heard in open 
Court, and the Court having found that the plaintiff’s right 
to seek such relief under the Code of Laws for the District 
of Columbia (1951 Ed.), as provided for in Title 16, Sec- 
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tion 403, is not sufficient in view of her non-residence in 
this jurisdiction within the time prescribed therefor as pro- 
vided by Title 16, Section 401 of the said Code of Laws, 
and upon consideration of all the foregoing, it is by the 
Court this 2nd day of December A.D., 1957, 


OrvereED, That the Plaintiff’s motion to enlarge the decree 
granted to her by this Court on October 15, 19438 for a di- 
vorce a mensa et thoro to a decree for divorce a vinculo 
matrimonii be, and the same hereby is, denied. 


/s/ JOHN J. SIRIca 
Judge 





Submitted by: 
/s/ 8S. Jay McCaturayn, JR. 
S. Jay McCathran, Jr. 
Counsel for Plaintiff 


Seen by: 
/s/ Evucenta M. Forsuena 
Eugenia M. Forbuena 
Counsel for Defendant 








